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pear Mr. Bearotary:

By lotter doted Mdy 13, 1970, the Deputy Chief, Contrect Flacement
paivisdion, Diroclorats of Procursment Poliocy, Deputy Chief of Staff,
gyatems and logistice, Headguarters United Stetes Air Force, furnighed
our Offica with ¢ report oo the protests filed by Forxest Seientific, Ina,,
,  apd Comtyect Machining Corpovation under invitation for bids No. FU2000-

. 69-B-3486, issusd Ty Hill Air Force Base, Uteh, and by Breed Corporation
17 and Jorest Betentific, Inc., under imvitation for bids Ho, PURGO0TO-B-
Y 1333, alzo issued by BRIl Air Force Bass, Shase protests are intarrelated
B - in that both invitations are for the sang item, MALST/B drive aasembly
7 couplers, snd Decsuse both invitations were canceled on the besis of

17 allsged eignificent changes in specificaticna, Bub important sspects of
1z the protests are 8o factually distinot as {0 require their geparxte con-
glderstion undier gach livitatipp. The Yorest Scientific and the Contract
Machining protests under invitation ~3486 will be considersd here while
w.mm!mst&imtiﬁcﬁmmtc iavitation «1333 will de
oonzidared undar filsa B~168259(4)/B+168732.7 Coplas of those dacialons
are snclossd, | o N N

3 Invitation «3486, for 1,028,700 of tha aubject couplers, was issusd
£ on May R7, 1969, en a 50-psrcant snall business labor surplus set-aside
¢ hasls., June &5, 1969, was fixed sz the bid cpening date, - Gu Ssptember 23,
1969, sward of the pon-get-aside portici of the invitation was mode to
. IR Corporstion ot a wnit price of §2.379. The lowest unit price bid
by a qualified small busginess, labor muplug area ocngern was mbmitted
Yy Yorest Bcientific in the smound of $2.425, %o pegotisticns leading
. to svard of the lsbor surplus set-azide quantity were conducted with
Zorest Scientific, hovevar, a3 it was determived by tbe contraociing
officar on the bagis of & negstive preavard puxvey that Forest Scientifie
vas nonvespoasible because it lacked tenscity and persevarsnce in the per-
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g formance of pricr contracts. That determination was protested to our
Y Office by Forest Sciextific by telegrem dated Octoder 30, ;969. '

%5"\,% Therealtar, tha aatter of Forest Sclentific's rcz:ponaibi.uv was
. reforred to the fmell Business Administraticn (SBA) to Arced
- Ssyvices Procuresmant Begulstion (ASPR) 1~705.h(c)(vi)Vas revised by

Defense Procuremsnt Circuldr (DEC) No. 75, December 10, 1969, providing

for pooxzibls sppael by &BA of aguncy determinatiens of ponresponsibility

- Sur reazons othar than those yelated to ihe capecity end ¢redit of a
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gnall busingss copcern. This referral was accomplisbed on Janusry 19,
1970, by memorandun from the Directorate, Procwracent and Production at
Hill Air Foves Base. By letter dated Pebrusry 3, 1970, SBA sppealed
the Air Force nonresponsibility determination an the ground that prior
contract delinguencies of Forest Scientdfic sdvanced in substaniiation
of the company's alleged lack of tenacity end perseverance were caused
by ita finencial difficulties. ZThaerefore, SBA ¢oncluded that the none

‘responsidility of Torest Scienmtific was for considerstion under its
oﬁficate of competency (COC) procedures as a matter of capacity and
t

" This appeal by SPA wax danied by the head of the proc
activity in sscordance with the provision of ASFR 14705, h(c)%vi letter
dabed February 13, 1970, to the SBA regiana.l oﬁ’ice at}»!ork city.

However, in comtradiction to the a.hcve. ac’r.ion, the ‘natter of Forast
Scientific's responsibility was formally referred to £BA in late March
1970 for the posgible issvance of a COC under the procedurss set out at
ASFR LeT05.U4(c) ding for conclusive determinations of zmall business
bidders' reeponsibility by £BA in the aress of cgpacity and credit, This
action, in owr view, represented a tacit adrission By the procurement
activity that its originel negative tenacity od perseverance deteminae
tion wasz not supportable,

Iamlattwpaﬂ,ofmillm, the Yew York regional office of
SBA dstermined that 2 COC evidencing the cepecity and credit of Forest
Scientific for purpeses of the instant procuremant would be issued, and
respongidble procurement personnel at Hill Air Force Base were go advised,
Fo formal COC was issued, hovevar, as Air Force edvised SBA that it
desirsd the Defenss Contract Administration Services Division {DCASD)
which had initially issued a negative preward survay to conduct an addie
tional presward survey.

It was at this point in time that instructions wexe received by Hill
Adr Force Bage t0 cancel the set-sside portion of invitation 3485, This
vas soccoplished by telegrsa dated May 11, 1970, from the Deputy Chief,
Contrect Ilecement Division, Directorate/Procurement Folicy, Deputy Chief
of Biaff/gystans and Logistics, the body of which is sel out below:

™Mhig will confirm telephone conversation of 8 May regarding
motest of Forast Scientific. Ingtruct COP to cancel wmorderad
Tortions of IFB FU2O00-60-B=3486 in view of specification:
changes later adopted for these particular couplars. Options
ghould not be exercised. This cancellsiion will be consigiend
with sotions %aken on IFB PL2600=-T0-B-1333 which caused & :
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protest by Breed Corporation. Advise when this requested
cancellation is completed so that GAD may close its filea.
on the Forest Scientific protest.”

Cbntm*y to the hope expressed-in the sbove telegram, the invitas
tion cancellstion did not rxesult in the closing of our files in the
natter as the cancellation, predictably, was immediately protested by
Torest Belentific and also by Contract Machining Gorporstion,

On Juna 15, 1970, invitation for bids No, F42600«T0-B»3238, for

514,350 couplers, the amouni cqvered by,the. canceled geteaside portion
of -litvitation s 31:&: was issued on-a 50-percent small business labor

‘gurplus- seteaside basis with a bid opening dste of Jums 30, 1970. We'

vere advised on Aygust 19, 1970, that sward of a contract under this
latost invitation can no longer be withheld pending our decision on .
the protests of Forest Scientific and Contract Machining and that gvard

. must now be nade on the baais of urgency.

Bids wore opened on invitatien «3238 as scheduled on June 30, 1970,

. end the lowest noneset-aside bid was gubmitted by REIM Corporation in

the emount of $1.63 each for e total price of $432,535,53 or $0.70 lees

than its originsl wnit price.for the game item under I¥B -3480, The net :
overall zaving to the Governmant,considering both gseteaside and non-seteaside
swards under IFB 3238, is approximately $360,000, In view of the cost _
savinga thus accoruing to the Govermmant, we conclude that reinstatement Ty
of invitstion <3486 would not serve the Govermrent's inberests, and that &
the protests of Forest Scientific and Contract Machining Corporaticn must
ba denied. However, in our. opinion, the reasons advanced to owr Office

£ in Justification of the invitstion caacellstion bafore the significantly

lower bid prices were krnown, vhich ressons did not rely on the expectation

-of » gignificant price Bm"fi‘;{ did not provide sufficlent basis at the

timetheym advamedto Jugtify the actiontakem

A3 a genara,l rule, our Offa.ce, while recognizing the principle that
invitations should be canceled after bid opening enly for cogent and
compelling reasons, will not dicturd euch & cencellation vhen canceua»- :
tion was necsssitated by sigxiﬁcant ‘specification changes, - The rationale
for this position is that the primary regronsibility for determining the
Government's needs. rests with. the dgency involved and our Office will

" accept the sgency's determinstion ir that regard except where the -evidence

of rocord doeg not support the detwmgx.% M‘QM %r%ﬁﬁ:tg case unsd’

wa hm &imcted the reinsta’aemmt of .
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ghet its cancellation after the exposure of bid prices waz detrimental
to the integrity of the compstitive bidding system.

In the case at hand, the specification changes dbrought about by
accepted value enginesering change proposals are described as follows:

"Me VECP's accepted 3 Dec 1969 and 19 Jan 1970 changed form

 of aluninum from bar atock to die cast for the housing body
of the coupler and tha material in the bearing plate vas
changed from aluminum to steel. The manufacturing process
foxr bar stock is dramatically different from that for die .
osst housings.”

While these apecifica’aion changea admittedly changed the manufac= -
v turing process of the aluminum coupler housing aud actually changed e
. paterial used in the bearing plate from aluninum to steel, there iz no
indicetion that theas changes altered the manner in vhich the subject
couplers parformed the function required of themjy instead the record
before us coucarning the cancellation of invitations -31486 and -1333

‘indicates that the contrary may be the cese,

On this question, in a mxpplemmtal report dated May 25, 1970, cone=
carning the cancsllation of invitation «1333, the contracting officer,
in respouse to our inquiry. as to vhy cancellation of invitation 1333 in
January 1970 was necessary while invitation -3486 for the same item was,
at least at that date, still in effect, advised that:

" % % # O basis for not canceling IFB 3436 was that tuis

- was an FYTO requirement which was still needed. The bids had
besn opsned, sward on this non-gseteaside portion had been
accomplished snd the set-aside portion was being protested by
Forest Scientific, Inc,, and Breed Corporation.: While the
newer configuration would have been more desirable, we felt
that as the old configurstion is usable and the items were
urgently needed, the protests could de resolved and the award
nade more quickly than by canceling and rescliciting the
requirenent.”

| As a matter of fact, contrary to the statement in the May 11, 1970,

| telegram directing cancellation of invitation ~3486 that such cancella-

| tion would be “congistent with” the <1333 cancellation, the sare gupple-

: mental repord irdicates that the primary reason for cancelling invitation

] *1333 waz not 3ped L
requirenent mpps:rt..ng invitation =1333 had ceazad to exist. This o,

Suplsmental veport states: A
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"IFZB Fh2600~?c~3~1‘75h (hereinafter IFB 175%) was isaued

16 Jan 1970 for the 3scond six mouthbs production o PY70
progranmed requirezents, Cunsidsration wag peing given to
adding the requirement of IFR 1333 to the second six months
production on IFB 1754 for the purpose cf incorporating
VECP's aspproved 3 Dec 1969 and 19 Jas 1970. Before this
could be ascomplished, the reguiremant on IFB 1333 was cane
celied, This cancellation was effected by reascn of the

fact that the requirement no lénper existed., We conaidered
reducing quantity on IFB 175% and continuing with award under
-XFB 1333, ‘Thiz was not considered feasihle silnce FYG9 funds
vere not. avalleble for thiz item. Ii was delexrmined the hest
polution wvas to.cancel IFB 1333. ﬁzia would alao result in
our gatting the new configuration,”

Thus, wvhile tb.e acquigition of the new configuration was desirable 3
- it constituted but = minor reason for cance:!.ling invitation ~1333,

A £insl indication that yrocuremant of couplers of the ney confige
uration wag not essentisl in ozder to adequately ssrve the Government’s
needs is that during the peadency of the determimation with regard to -
the responsibility of Forest Scientific, wrgent yequests were received
from the £ield requesting first, on March 9, 1970, that eward of the
;  setesside portion of invitation <3436 be made to Coutract Machining
Corparstion’ spparently under the old. specifications, snd gecond on
“ini April 29, 1970, that sward be nade to BEDM Corporation through the exer-

7  cise of options imder the contract awArded to KEIM as a result of invitae
$i5  tlon -3486, The second request indicates that a reduced price was offered
. “f{s by REDM for the optional quantities presuably as a result of specificae
A5 :’11?.: savings, slthough this fact 1o not made clear by the admindstrative

It seems clesar from the sbove-summarized chromlogy cf events leeding
to the cancallstion of invitafion -3486 that the specification changes
4 £ were not considered to be so significant as to coastitute the basis for
;’5?-'»};?%’#;,;,%' invitation cancellation. Zather, it appears toc us that the changed specie.
1Y ficgtigns vere used to Justify an invitation cancellstion in the face of
: a forthcoming SBA direction which would have the effect of making the low
EE bidder, who had therapofore been delermined Yo be nonresponsible for luck

of tenacity anmd perseverance, eligible for award.
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In. this regavd, we held in 49 Comp. Gen. 211 {1969) that a specu-
1ative price savings to be anticipalted by resclicitation on the basis
of less stringaunt specifications was not g sufficient basis to Justify
the cancellation of en invitation after the exposure of bid prices. Om
the question of the propriety of resclicitation because of aanticipated
cost savings, va stated st page 215 of that decisgion;

"***mmtheattomysforhbrmmmt reine-
statengnt of the initial golicitation would dbe improper
unless there isg cogentevidancewshcwthztmdouar
sevings on readvertisement would be relstively smell, we are
of the view that the savings possible on reaivertisement

-which, at the best, are purely gpeculdtive, are not for cone
siderstion uwnder circumstances such-as inveolved bers. Rather,

. the primary consideration in this type of situation should be -
the cost to the Governmant in the event of sz award under the
initial solicitztion. BSince adequate competition was odtalved
in thig casej since the difference between the two low bids is
relatively amall; and gince thare is ne evidence to indicate

- that the requirement for wire of 200 ratio precludad other
potential bidders from submitting respansive bids, we believe
thutthecimmatmcesmuire anmmrdundertheinitinl

2 :lt\;_ »'.-_ i

T the question of the propriat:r of invitation cancellasions as a

% result of specification changes, the cited decision held that “Although
g _ & revision in spacifivations is, in gome instances, & *compelling reason’

Y%  to cancel an lovitabion;®it would seen thst cancsllation on that ground

“15. should be limited to imstances in which an sward wder the original

1% specifications would not serve the Govermment's astual meds " ¥e think

' theb ressoning opplies as vell o the case at hand,

Az indicated zbove, were it not for the si@ifimtlylowerprices
. rrevealed at the bid opening of invitation -3238, we would ba constrained
ﬁtﬁf 1o reinstate invitation «3436 on the basis that tha evidenca of record
¥ did not aupport the detawymination that the specificstion change wse so
plgnificant as to raquire invitation cancellaticn.

Ve point oul these inadequacies so that in the future care nay be
taken to amsure that protest reports are fully documented and provide
suflicient legal besis for the action proposed or already taken in g

rartioular precurexent.
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The protest of Contract ilachlning Corporation, in addition to
requesting reinstatement of invitation «3486, alternatively argued
that since imvitstion -3485 had reserved 514,350 items for labor sur-

' plus participation, it was improper to split invitation -323Bw-covering
only the seteaside portion of invitatior «34B6eeinmto 50-percent set-aside
and non-set-aside portions, However, in view of the prohibiiion against
the payment of price differentials for contracts made for the purpose of
relieving economic dislocation set out in the annusl Department of Defenge
Appropristions Acts, Defense Manpower Policy Fo. 4, and ASPR 1-802, ve
have edvised Contract Machining by letter of todsy that so long as the
cancellation of invitation ~3486 is not rescinded, a second 50-perceat
divigion of the quantity of couplers c¢alled for by that invitation into. ..~
set-aside and non-set-aside portions is required. See 43 Comp. Gen. 4875

(1963). :

R B T L

RSN T RO
- R » h .

TR

S0 bia,
IR
I

Bincerely yours,

Sy

R.F.KELLER

Assistaus Comptroller General
of the United States
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